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Editorial: Clinical disputes in 2000
Two wise sayings that have, like many wise sayings, become so familiar as almost to be cliches come to mind as we say goodbye to the most tumultuous year in the lives of clinical negligence lawyers.
The first is the old Confucian curse 'May you live in interesting times'. Without being a student of Confucius, it is immediately apparent why interesting times would be regarded by many as a curse. One docs not have to be a Luddite to recognise that there must be many who practise in the clinical negligence field who would wish to turn the clock back to the old certainties of automatic legal aid, well known and comfortable civil procedure rules and clear adversarial litigation.
Against that must be set the second saying 'Bcaury is in the eye of the beholder'. For many who practise in this field, most of the changes arc seen not as a curse but as an opportunity to achieve even more for their clients than they have in the past.
Whichever way the changes are perceived, there is no alternative to (King up to the challenge they represent. To do that, it is necessary to recognise what that challenge is. What makes this so difficult is not only the sheer extent of the changes but also the fact that they are taking place in both areas which immediately affect the practice of clinical negligence lawyers. It would be hard enough to cope with the changes affecting legal practice but the health scene too is undergoing far-reaching change which lawyers ignore at their peril.
Just to adumbrate the changes is to demonstrate the size of the challenge. The first change seems innocuousthe change of the very name under which the work was previously undertaken. Whether it was intended or not, however, changing 'Medical Negligence' to 'Clinical Negligence' was a signal that practice in this area was never going to be the same.
For the other changes, we have in the legal field the Woolf reforms and in particular the pre-litigation protocol, the legal aid changes including the establishment of the Law Society and AVMA specialist panels as gateways to a franchise in clinical negligence litigation, conditional fees, the changes in the basis of costs, new rights of audience and last, but by no means least, the increased use of the Internet.
In the health field, we have the creation of the National Institute of Clinical Excellence and the Commission for Health Improvement, the promise of re-validation of doctors, the introduction of clinical governance, the review of the NHS complaints procedure and the proposed introduction of a complaints procedure tor independent health care -and, of course, again, the Internet.
Whilst the effect of the legal and procedural changes will be obvious to lawyers, the health changes should be equally obvious. How can lawyers give a complete service to their clients if they arc not at least aware of the opportunities available for redress in pursuing non-litigious remedies and the procedures used to regulate health carers and improve standards? I believe that the challenge for lawyers is in fact far greater than simply the need to adapt to use the new procedures and institutions as expertly as they have used the old ones. What faces the profession is nothing less than a new way of helping victims of medical accidents. What has always distinguished the best medical negligence litigators from other lawyers has been their commitment to help their clients in the wider sense, over and above simply seeking the best financial deal. Nevertheless, whilst appreciating the victim's wider needs, even they have concentrated on compensation, which, after all, has been the litigator's raison d'etrc, If the changes in both the legal and the health field are now seen as a package, the opportunity arises for lawyers to make a qualitative difference to the lives of victims. This will involve cooperation between solicitors and barristers, both claimants' and defendants', hcalthcarc professionals, organizations such as AVMA and Community Health Councils, Trust managers and the NHS Litigation Authority on a scale which has never before been attempted.
One example of where a new approach is necessary is that of mediation. Notwithstanding the growth in mediation in other areas, in clinical negligence there remains considerable reluctance even to consider it seriously. The report on the Department of Health pilot, which hopefully will have have been published by the time this editorial appears, will demonstrate just how reluctant both sides were to try mediation, even on a trial basis, while at the same time each blaming the other for the fact that so few cases were mediated.
One of the reasons for this reluctance, which has in tact been shared by AVMA, is the belief that mediation before all the expert evidence is available is not appropriate in clinical negligence disputes. But is this really looking at the interests ofpatients, or is it simply concentrating on the question of compensation? Is it not possible to secure the benefits of mediation without incurring the expense, delay and additional distress for the client which going down the full litigation investigation involves? Surely mediation, at least in the smaller more straightforward cases, could be conducted at a (Ir earlier stage? It behoves all those involved in clinical negligence litigation to open their minds to new ways of satisfYing the patient.
I believe that the changes in both fields to which I have referred provide the scope for the kind of co-operation that is necessary to achieve this, but it will need the imagination, skill and commitment of all parties. This is the challenge for the new century.
